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Statement of Issues 


I. Whether the requirements set forth in the appropriate 
Statute of Limitations adequately preserve the Constitutional 
rights to due process and speedy trial, of the Fifth and Sixth 
Amendments to the Constitution for a lawyer charged with 
willful failure to file ncome tax. 


Il. Whether the time lapse of 136 days from the time the 
Information was filed until the time th» “overnment voiced its 
readiness for trial afforded defendant 1... Constitutional right to 
a speedy trial and conformed with the standards outlined in 
Rule 48(b). Fed. R. Crim. P.. the Second Circuit Rules and the 


‘ 


Western District Plan for Prompt Disposition of “Criminal 
Cases. 


Ill. Whether the evidence was sufficient to support a 


conviction of willful failure to file income tax returns under 26 
U.S.C. §7203. 


Statement of the Case 


This case is on appeal from a judgment of conviction and 
sentence entered in the Western District of New York. Joseph C. 
Vispi was convicted on two counts of violations of 26 U.S.C. 
§7203, willful failure to file timely income tax returns for the 
years 1967 and 1968. The defendant was sentenced on May 10, 
1976 to a fine of $500.00 on each of these misdemeanor counts. 


In April, 1969 the Internal Revenue Service commenced an 
audit of Mr. Vispi's 1965 and 1966 returns which had been filed 
delinquently in April of 1968 (p. 61, 65. 77). During the course 
of that andit Mr. Vispi told Revenue Agent Pardi that he, Vispi, 
had filed his 1967 and 1968 returns and would show Pardi his 
copies (p. 79). Later in 1969 during the audit of the 1965 and 
1966 vears Agent Pardi discovered that Mr. Vispi had not yet 
filed returns for 1967 and 1968 (p. 80). Mr. Vispi then assured 
Agent Pardi that he. Vispi. was about to file his 1967 and 1968 
returns (p. 80). Therefore Agent Pardi held open his audit of 
1965 and 1966 so he could compare those returns to the 1967 
and 1968 returns. Contrary to the assertion on page 4 of Vispi's 
hrief herein Agent Pardi did not grant an extension of time to 
Mr. Vispi for filing his 1967 and 1968 returns. A fair reading of 
Agent Pardi's testimony and his activity log (Ex. D-3, p. 372) 
shows that Pardi simply agreed to hold open his audit of 1965 
and 1966 for another week to allow Mr. Vispi an opportunity to 
provide Agent Pardi with copies of the as yet not filed 1967 and 
1968 returns. Mr. Vispi never received any extensions of time on 
his 1967 and 1968 returns and he admitted that he knew this (p. 
224, 331). 


Finally. in October 1969, Mr. Vispi’s case was referred to the 
IRS Intelligence Division fo: criminal investigation (p. 82). 
Then in January. 1970 Mr. Vispi finally filed his 1967 and 
1968 returns (p. 60, 61). The Intelligence Agent complet} his 
investigation in November, 1970. 


After the completion of the criminal investigation Mr. Vispi 
or his counsel, or both, asked for and veceived several con- 
ferences with the IRS and then the Justice Department in an 
effort to convince those agencies that he should not be 
prosecuted. (See e.g., p. 329 and the letters in the Supplemental 
Appendix: Letter of November 15, 1971 from the firm of 
Kostelanetz and Ritholz to | _ yay G. Philpott, Jr., Depart- 
ment of J:-stice: Letter April 17, 1972 from the firm of Garvey, 
Magner and Sullivan to the United States Attorney; Letter of 
April 18. 1972 from the firm of Ohlin, Damon, Morey, Sawyer 
and Moot to the United States Attorney.) As is obvious from 
those letters, great efforts were made after the completion of the 
investigation to convince the governmeni to decline prosecution 
and all of those efforts were given careful attention which caused 
the delays now complained of by the appellant Vispi. 


On February 1, 1974 after carefully considering ali of Vispi’s 
arguments against prosecution, the Information was filed. As is 
discussed in Point I1(B) below the two District Court Judges in 
Buffalo excused themselves and caused a delay by transferring 
the case to Judge Burke in Rochester. 


The defense then caused another delay by requesting an 
adjournmeni of the arraignment from April 8, 1974 to April 22, 
1974. The defense caused another delay by its discovery metion 
discussed in Point I(B) below. 


The defendant Vispi waived his right to a jury trial and was 
tried before the Court on October 23 and October 24, 1975. The 


transcript of that trial was prepared and filed December 16, 
1975. 


On March 3. 1976 counsel submitted their respective briefs in 
support of their respective proposed findings and Ji ‘ge Burke 
had the briefs of counsel and the transcript of the trial to 
carefully review from March 3, 1976 until April 20. 1976 when 
he entered his findings herein. 


‘The trial had only one real issue, willfulness. The government 
has set forth a discussion of the evidence as it relates to will- 


fulness in Point II] below. 


POINT I 


The defendant's speedy trial rights under the Con- 
stitution and applicable statutes and rules were not 


violated. 
4. The Pre-Prosecution Period 


The Statute of Limitations is considered the primary 
guarantee against bringing overly stale criminal charges. United 
States v. Ewell, 383 U.S. 116. 122 (1966). In the present case 
Mr. Vispi concedes that forma! charges were entered against 
him within the required period. 


The pre-prosecution delay neither deprived Mr. Vispi a 
speedy trial nor denied him due process In United States v. 
Feinberg, 383 F.2a 60, 64 (2d Cir. 1967), this Court 
recognized that a delay before public accusation is usually less 
damagiry and more easily justified than any subsequent delay. 


More recently. this Court found itself disinclined to r>ducr 
the period of limitations prescribed by Congress absent a 
showing of some proof that the government utilized the delay xs 
an intentional device to gain tactical advantage over an accused 
and that the defendant was prejudiced thereby. United States v. 
Eucker, 532 F.2d 249, 255, (2d Cir. 1976). 


Mr. Vispi suffered no actual prejudice because of the pre- 
information delay. Rather, he was able to continue his private 


pr e free from the stigma of public accusation. He was free 
from much of the anxiety and concern that accompanies public 
charges. United States v. Ewell, at 120. 


The record in no way reveals that Mr. Vispi suffered financial 
loss because he was a target of a tax investigation. It would be 
equally plausible to assume that Mr. Vispi suffered because of 
his chosen work habits. 


Mr. Vispi fails to show any contrived procrastination by the 
Government and can point to no prejudice established beyond 
mere conjecture. United States vy. Eucker, at 255. Rather, he 
should carry the burden for much of the delay. His counsel, 
colleagues and friends made several attempts on his behalf to 
dissuade the Government from prosecuting him. (See 
correspondence in supplemental Appendix.} Each attempt 
necessarily forestalled prosecution and prolonged the in- 
vestigation. 


One further point shc uld be noted: not only vas Mr. Vispi a 
well-respected attorney. but he was also represented by able 


counsel as early as November 1970 (p. 329). In Feinberg, 


supra, at 66. this Court weighed the education and experience of 
the defendant in determining actual prejudice. In the instant 
case this Court should factor in Mr. Vispi’s professional ex- 
pertise. that of his distinguished counsel and that of his 
colleagues. 


United States v. Marion, 404 U.S. 307, 323 (1971), clearly 
recognizes that “there is no need to press the Sixth Amendment 
into service to guard against the mere possibility that pre- 
accusation delays will prejudice the defense in a criminal case 
since statutes of limitations perform that function.” 


Marion holds that it is either a formal indictment or in- 
formation or else the actual restraints imposed by arrest and 
holding to answer a criminal charge that “engage the particular 
protections of the speedy trial provision of the Sixth Amend- 


ment.” It cannot justify invocation of the speedy trial provision 
prior to arrest. The Marion holding places Mr. Vispi outside the 
reach of the Sixth Amendment protection: he was neither 
arrested nor publicly accused. 


Passage of time, whether before or after arrest, may 
impair memories, cause evidence to be lost. deprive the 
defendant of witnesses and otherwise interfere with his 
ability to defend himself. But this possibility of prejudice 
at trial is not itself sufficient reason to wrench the Sixth 
Amendment from its proper context. Possible prejudice 
is inherent in any delay. however short; it may also 
weaken the government's case. Marion at 321-2. 
Admittedly. Mr. Vispi was the “target™ of a criminal tax 
investigation. However, he is not an “accused” and therefore the 
Sixth Amendment right is not activated. Marion, 404 U.S. 307 
(1971). 


Mr. Vispi was not truly the focus of a criminal investigation 
as he would have this Court believe. Beckwith v. United States, 
44 U.S.L.W. 4499 (U.S. April 21, 1976), holds that during a 
non-coercive, non-custodia: criminal tax investigation, the 
taxpayer was not truly a “focus” for Miranda purposes. 


This is an analogous situation. When approached by Special 
Agent Francis. Mr. Vispi voluntarily went to I.R.S. office at a 
time he himself found convenient (p. 83). The interview was 
admittedly low-key. for Mr. Vispi did not even recognize himself 


as the target of a criminal investigation for at least a year (p. 
328). 


Just as Fifth Amendment Miranda rights do not attach until 
a person has been deprived of his liberty. so too for the Sixth 
Amendment speedy trial guarantees. Marion v. United States, 
404 U.S. 307 (1971). Therefore. it is fitting that this Court 
follow the precedent set by Beckwith. As Mr. Chief Justice 


Burger observed. the interviews to obtain tax information may 


well be the “starting point” of criminal prosecution ‘‘[b]ut this 


amounts to no more than saying that a tax return signed by a 


taxpayer can be the ‘starting point’ for a prosecution”. Beckwith 
at 4501. 


B. The Post Information Period 


The Government conformed to the Second Circuit Rules and 
the Western District Plan for Prompt Disposition of Criminal 


Cases. 


For all cases the government must be ready for trial 
within six months from the date of the arrest, service of 
summons, detention, or the filing of a complaint or of a 
formal charge upon which the defendant is to be tried, 
whichever is earliest. Rule 4. Second Circuit Rules 
Regarding Prompt Dis; sition of Criminal Cases. 


The Western District Plan is the same in relevant parts. 


In this case. considering excludable periods, the government 
was ready for trial 136 days after the filing of the Information, 
well within the 180 day limit imposed by the Second Circuit and 
Western District. 


The standards enunciated in each plan exclude: 


the period of delay while proceedings concerning the 
defendant are pending, including but not limited to 
proceedings for the determination of competency and 
the period during which he is incompetent to stand trial, 
pretrial motions, interlocutory appeals, trial of other 
charges and the period during which such matters are 
sub judice. Second Circuit Plan, R. 5 (emphasis added) 


At least 59 days must be excluded in assessing the pretrial 
waiting period. (See calendar in Supplemental Appendix). 


First. the District Court Judges caused an 11 day delay after 
the filing of the Information in Buffalo. Both Judges Henderson 
and Curtin felt it necessary to recuse themselves from the Vispi 
case to insure the appearance of propriety because they both 
knew the defendant. a Buffalo attorney. Judge Burke of 


Rochester was assigned the case on February | 2th. as shown by 
a notation in the government’s Buffalo file. The United States 
Attorney's Office did not receive the file until February 19th, as 
evidenced by the office docket card. 


Second. a 14 day delay may be charged to the defendant, or at 
least be recorded as neutral. This delay was occasioned by 
agreement of both counsel. Arraignment was originally set for 
April 8, 1974. It was adjourned to April 22, 1974. Though the 
record does not reveal who sought the adjournment, defendant's 
attorney. Mr. Moot. addressed a letter to Assistant U.S. At- 
torney Larimer on April 2. 1974 confirming April 22. 1974 as 
the arraignment date. (Sunnlemental Appendix). which letter 
suggests that the adjournmen. was requested by the defense. 


Third. pretrial discovery motions caused a 34 day delay. 
Defendant's motion for discovery was filed April 24. 1974 and 
was returnabie 19 days later on May 13. 1974. On May 13. 
1974 Assistant U.S. Attorney Larimer advised the Court that 
Mr. Moot was willing to waive oral argument on the discovery 
motions but that Mr. Moot wished 10 days to file a 
memorandum of law. Mr. Larimer requested 5 days from the 
filing of defendant's papers to respond. Judge Burke then in- 
dicated that the matter would be submitted as of May 28. 1974. 
a letter from Mr. Moot to Mr. Larimer on August 8, 1974 in- 
dicated some misunderstanding. In a letter to Judge Burke on 
August 22. 1974 Mr. Moot clarified the situation for the Court 
(Supplemental Appendix}. 


Assuming for the sake of argument that the misunderstanding 
was chargeable to the government, the 34 days from the filing of 
the discovery motion to its submission to the Court are clearly 
the “pretrial motions” anticipated by the Second Circuit and the 
Western District in their respective plans. 


(. Rule 48(b). Federal Rules of Criminal Procedure 


Rule 48(b) of the Federal Rules of Criminal Procedure was 
designed to implement the right to a speedy trial. The rule is a 
mere restatement of the “inherent power of the court to dismiss 
a case for want of prosecution.’ Committee Note to Rule 48, 8A 
Moore's Federal Practice 49 48.01. 


Rule 48tb) is merely a skeleton which the Speedy Trial rules 
“flesh out” giving content to its sweeping language “‘by sub- 
stituting a precise, albeit still flexible, six month rule.” Hilbert v. 
Dooling, 476 F.2d 355, 361 (1973). 


Since Mr. Vispi was afforded his right to a speedy trial as 
promulgated by the Second Circuit Rules and the Western 
District Plan. it follows that he received the right to a speedy 
trial guaranteed by Rule 48tbt. 


1). Speedy Trial Under the Constitution 


In Barker \. Wingo, 407 U.S. 514 (!971), the Supreme 
Court was compelled to set out the criteria by which the Sixth 
Amendment right to a speedy trial is to. be judged. 


In determining exactly what the Constitution requires, the 


Supreme Court considered the Second Circuit Rules which 
establish that the government must be ready for trial within six 
months or the action will be dismissed. It rejected this approach, 
but only on the grounds that such a plan would force the 
Supreme Court to engage in rule-making activity. Barker at 
523. The Supreme Court did not adopt the Second Circuit 
approach as its own “because the fixed time period goes further 
than the Constitution requires.” Barker at 529. 


Since the Second Circuit rules impese a more stringent 
standard than that mandated by the Constitution, and since the 
Second Circuit rules were complied with in the instant case, Mr. 
Vispi’s Constitutional right to a speedy trial was insured. 
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Emploving the balancing test advanced by. Barker v. Wingo. 
407 U.S. 514 (1972). it becomes obvious that Mr. Vispi 
received a Constitutionally-mandated speedy trial. 


The delay before the government notified the Court and 
counsel that it was ready for trial in this case was merely 136 
days. This delay is not “presumptively prejudicial.” Barker at 
330. This delay was not sufficiently lengthy to violate Mr. 
Vispi's Sixth Amendment right. 


The Court must look at the government's notice of readiness 
filed 136 days after the Information. This Court has recognized 
that a written Notice of Readiness filed with the Court is a more 
than adequate measure. United States \. Pierro, 498 F.2d 386. 


389 (2d Cir. 1973). 


Once the Notice of Readiness was timely filed. in keeping 
with the Second Circuit Plan. no reason for the delay in bringing 
the case to trial was proffered by the government. No reason was 
necessary because the government was ready and able to 
proceed to trial and so indicated by its notice. 


The government saw no need to justify to the defendant 
delavs caused by the Court. The overcrowded condition of 
courts is public knowledge and it is neutral reason for delay. 
Barker \. Wingo, 407 U.S. 514. 531 (1971). 


The delay in this case was neither strategically planned nor 
studied as it was in United States v. Roberts, 515 F.2d 642 (2d 
Cir. 1975). In Roberts, the government deliberately deleved 
trial to deprive the defendant of his vouthful offender status. 
The delay in the Vispi case. however. is attributable to neutral 


causes, 


Mr. Vispi properly asserted his right to a speedy trial. Once he 
asserted his right in a letter to the Assistant U.S. Attorney in 
charge of the prosecution, the Assistant U.S. Attorney promptly 
filed his Notice of Readiness to insure the defendant's rights. 


While Mr. Vispi’s documents) demand for a speedy trial at 


1] 


various stages of the prosecution is entitled to strong evidentiary 
weight, the government's complete willingness to advise the 
Court of its readiness should be equally weighty. 


The fourth factor is prejudice to the defendant. Mr. Vispi 
seems to have suffered little. if any, actual prejudice. 


The defendant's reputation remained excellent at trial, as 
attested to by character witnesses, Judge Frederick M. Marshall 
ip. 69), Mr. James A. Garvey (p. 308), Mr. Philip H. Magner, 
Jr. (p. 3441 and Mr. William C. Brennan (p. 345). Mr. Vispi 
was still held in the highest esteem at trial and has suffered none 
of the personal prejudice that worried the Supreme Court in 
Klopfer .. North Carolina, 386 U.S. 213 (1967). 


Indeed, Mr. Vispi is dependant for his livelihood upon 
referrals from other people. However, it was not the pending 
charges that dissuaded others from using Mr. Vispi's 
professional services. Rather, it was Mr. Vispi’s chosen lifestyle 
and work patterns that interfered with his career, the same 
habits that the defense claimed prevented his timely filing of 
income tax returns (p. 307, 340. 341, 347). 


Mr. Vispi was also relieved from a great deal of public scorn 
hecause the case was transferred to Rochester, out of the sight o/ 
his friends and clients. Mr. Vispi was benefited, rather than 
prejudiced by the eleven-day delay attached to the trans 


Granted. the loss of a witness may be prejudicial. However, 
the death of Special Agent Francis did not prejudice the 


defendant in this case for several reasons. First, Agent 


Pasquarella was assigned to the investigation while Mr. Francis 
was still alive, thus receiving the benefit of Agent Francis’ ex- 
jx tise. Second, Agent Francis prepared a memorandum of his 
initial interview with Mr. Vispi, which memorandum was 
received in evidence at trial. Third, Agent Pasquarella was 
himself experienced, having been assigned the case after more 
than three vears of service as an IRS Special Agent. Fourth, 


Revenue Agent Pardi, who conducted the Vispi interview along 
with Agent Francis. was available at the time of trial. Fifth. 
Agent Pasquarella was well-qualified to accept Agent Francis’ 
determination that “Vispi had no valid reason for non-filing 
timely returns” (p. 368) and through further detailed in- 
vestigation. to reach a well-seasoned decision to refer the case for 


prosecution of Mr. Vispi. 
POINT Il 


The evidence was sufficient to support the conviction. 


The evidence against Mr. Vispi was sufficient to support a 
conviction of willful failure to file income tax returns for 1967 
and 1968. 


In reviewing a criminal conviction, 


[t]he test here is whether upon the evidence. giving full 


play to the right of the trial judge to determine 
credibility. weigh the evidence and draw justifiable 
inferences of fact. “a reasonable mind might fairly 
conclude guilt beyond a reasonable doubt.” Lnited 
States v. Freeman, 498 F.2d 569, 571 (2d Cir. 1974): 
See also Glasser v. United States, 315 U.S. 60 reh. 
denied, 315 U.S. 827 (1942). 
In the instant case. there is no reasonable doubt as to the guil. of 
Defendant Vispi. 


The trial judge must be given “full play” in his capacity as 
fact-finder in a bench trial to determine credibility. weigh the 
evidence and draw justifiable inferences. Judge Burke rendered 
a fair decision based on the evidence presented and the relevant 
case law. as this brief will show. Further, as discussed in the 
Statement of the Case above. he had ample time to afford the 
transcript the careful review it deserved. Finally. the Judge had 
time to study the post-trial memoranda of counsel. 


The findings entered by the Court comply with Rule 23(c) 
Federal Rules of Criminal Procedure. since there was no request 
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for more specific findings. In addition, the Court's finding of 
“wnilty knowledge” is the same as “‘willfulness” as defined by 
the cases cited below. 


There is no dispute that Mr. Vispi made over $600.00 for 
each of the vears 1967 and 1968 (Exhibits G-3, 4, 5, 6). Fur- 
ther. there is no dispute that the defendant knew he was 
required to {+ income tax returns for 1967 and 1968 (p. 293). 


There should be no dispute as to the element of willfulness. In 
United States v. Bishop, 412 U.S. 346 (1973) the Supreme 
Court adopted a uniform meaning for “willfully” in both tax 
misdemeanor and tax felony statutes. The Court stated that the 
word “willfully” in these statutes “generally connotes a 
voluntary, intentional violation of a known legal duty.’ Bishop 
at 360. The Court went on to rule that “we therefore shall 
continue to require, in both tax felonies and tax misdemeanors 
that must be done ‘willfully’, the bad purpose or evil motive 
described in [United States v. Murdock, 290 U.S. 389 
(1933)].° Bishop at 361. 


The Government urges that this Court adopt a reading of 
Bishop similar to that of the Seventh Circuit in United States v. 
McCorkle, 511 F.2d 482 (7th Cir. 1975). In McCorkle the 
Court reasoned that: 


the [Bishop| Court used the terms “bad purpose”’ and 
“evil motive” as a “convenient method” of referring to 
the longer definition of “willfully” as a “voluntary. 
intentional violation of a known legal duty.” and not as 
engrafting an intent to defraud requirement or other 
similar evil purpose on that definition. McCorkle at 485. 


Similarly, in United States v. Hawk, 497 F.2d 365 (9th Cir.) 
cert. denied, 119 U.S. 838 (1974). the Ninth Circuit interpreted 
Bishop to mean that willfulness only requires an intentional 
violation of a known legal duty. Hawk found that the thrust of 
Murdock was that the requirement of willfulness is satisfied by 
proof that the act was done voluntarily and with knowledge that 
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it was wrongful, and concluded that the terms bad purpose and 
evil motive are merely “convenient shorthand expression|s|"* for 
the requireu elements of proof. Hawk at 368. 


The judge. as trier of fact, found ‘the defendant with | ulty 
knowledge failed to file the required income tax returns for 1967 
and 1968 within the period required by law as charged in the 
Information.” The judge correctly made this finding on the 
basis of evidence presented in light of the appropriate case law 
ip. 358). 


If. however. th’. Court requires that the more stringent 
standard of bad purpose or evil motive is necessary to sustain 
this conviction, the Government provided ample evidence to 
attest to such bad purpose and evil motive. 


The first item that demonstrates willfulness is Mr. Vispi's 
pattern of failure to file timely income tax returns. His 1965 and 
1966 tax returns were not filed until April, 1968 (Exhibits G-1 
and G-2). His 1967 and 1968 returns were not filed until 
January. 1970, well after criminal investigation had begun. In 
addition, |.1s 1965 and 1966 New York State returns were filed 
delinquently and his 1967 and 1968 New York State returns 
were not filed at all (p. 331). 


This four vear pattern of delinquent filing is patently in- 
consistent with Mr. Vispi's claim that he intended to file his 
returns but because of his forced move in December, 1967 he 
lost his records. At best, if the trier of fact found that testimony 
credible it would only offer him an excuse for filing late his 1967 
tax returns. Rather, the proof shows a four year pattern of filing 
delinguently and therefore clearly demonstrates what a 
reasonable mind might fairly conclude beyond a reasonable 
doubt, that Mr. Vispi made a conscious, voluntary, intentional 
decision to violate his known legal duty of filing timely tax 
returns. As Judge Burke put it, he failed to file the required 
returns “with guilty knowlecge.” (p. 358). 


A second indication of willfulness is Mr. Vispi’s lie to 
Revenue Agent Pardi on April 22, 1969 in an attempt to conceal 
his failure to file 1967 and 1968 returns. Agent Pardi testified 
that while conducting an audit of Mr. Vispi's 1965 and 1966 
returns, he. Pardi, asked the defendant if he had filed his 1967 
and 1968 income tax returns (p. 78, 79). Agent Pardi testified 
that on that date. April 22. 1969, Mr. Vispi answered that he 
had in fact filed his 1967 and 1968 returns and that he would 
supply Agent Pardi with copies (p. 79). Yet, the fact was that 
those returns had not been filed (p. 80). This concealment 
attempt by Mr. Vispi is clear evidence of willfulness, that is, 


dune with bad purpose and evil motive. 


Mr. Vispi's bad faith was a third indication of his willfulness 
in failing to file his income tax returns. His bad faith is clearly 
marked by differences between Mr. Vispi's testimony and the 
documentary evidence. 


For example, the defendant testified that he was forced to 
relocate (p. 310 et seq.) and that, because of the move, he could 
not locate the records necessary to prepare his 1967 return. 
However. the documentary evidence on this point is inconsistent 
with Mr. Vispi's testimony. Exhibit G-9 (p. 371) in evidence, an 
application for extension to file the income tax return for 1967 
uses the excuse that Mr. Vispi’s accountant was overburdenc? 
and therefore unable to complete the defendant's return. This 
application for extension makes no mention of loss of records. 
Consequently. either the defendant's application for extension 
was fraudulent or his testimony was false. 


Not only does his excuse listed on the extension application, 
“due to the heavy workload of my accountant” (Ex. G-9, p. 
371) conflict with his trial testimony that he could not locate his 
records, but it also conflicts with his admissions to the IRS agent 
that “his accountant told him that even if he did not have the 
money to pay the tax due and owing, to file the return anyway.” 
ip. 203). 
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M.-. Vispi’s arplicatior tor an extension of time to file was 
never granted because he did not fill out that part of the ap- 
plication concerning his prior vears’ returns. He had not filed all 
those returns, and deliberately did not answer that question on 
the application. He had no filing time extensions, and he knew 
that (p. 224, 331). 


Contradiction in the defendant's own testimony is ‘urther 
evidence of his bad faith. Mr. Vispi testified that as a result of 
his forced relocation his records for 1965 and 1966 were equally 
unavailable. Yet, he testified that he himself prepared and filed 
his returns for those vears in April 1968, the same time he was 
attempting to lead the Court to believe that his records were 
misplaced (p. 335, 336). 


Mi. Vispi has no meaningful defense on the issue of 
willfulivess. 


Mr. Vispi was characterized as a well-meaning but inept and 
negligent person and lawyer. Once this facade is pierced, 
however, the defendant emerges as a disorganized man who 
made a conscious choice to take care of other obligations in lieu 


of filing is 1967 and 1968 tax returns, an obligation placed 


upon him by law. 


Mr. Vispi found the time, energy and money to continue his 
legal practice. complete tax returns for clients (p. 168) and 
contribute to his political party (p. 206). Yet, he found no time, 
energy or money to fulfill his legal obligation to file his tax 
returns. 


Mr. Vispi cannot cite his personal problems as a defei:. ‘o 
willfulness. Bernabei v. United States, 473 F.2d 1385 (oth 
Cir.), cert. denied, 414 U.S. 825, reh. denied, 414 U.S. 1052 
(1973) held that evidence of domestic and financial stresses was 
irrelevant to the issue of willfulness. 
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CONCLUSION 


The findings of guilt made by the Court below should be 


affirmed in all respects. 
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the Western District of New York 

Attorney for Plaintiff-Appellee 

502 U.S. Courthouse 

Buffalo. Sew York 14202 


FUCENE WELCH 
Assistant United States Attorney 
Of Counsel 
233 US. Courthouse 


Rochester. New York 14614 


Monroe County's co 
Business / Legal Daily Newspaper re 
Established 1908 


11 Centre Park 

Rochester, New York 14608 
Correspondence P O Box 6, 14601 
(716) 232-6920 


Jonnson 0D. Hay /Publisher 
Russell 0 Hay Board Chairman 


August 20, 1976 


E Re. United Statesof America v Joseph C. Vispi (76-1250) 
; State of New York ) 


F 


County of Monroe) ss 
City of Rochester ) 


Johnson D. Hay 


Being duly sworn, deposes and says: That he is associatea with The Daily Record 
Corporation of Rochester, New York, and is over twenty-one years of age 


That at the request of 


Eugene Welch, Asst. U.S. Attorney for Richard J. Arcara, U.S. Attorn 


Attorney(s) for 

PLAINTIFF-APPELLEE 
On August i8, 1976 
(s)he personally served three (3) copies of the printed Cj Record K) Brief () Appendix 
of the above entitled case addressed to 


OHLIN, DAMON, MOREY, SAWYER & MOOT 
1800 LIBERTY BANK BUILDING 
BUFFALO, NY 14202 

ATTN: Mr. Richard E. Moot, Esq. 


4 By depositing true copies of the same securely wrapped in a postpaid wrapper in a 
Post Office maintained by the United States Government in the City of Rochester, New Yor<. before 12:0 


pj glock noon on August 20, 1976 
By hand delivery 


Sworn to before me this 20th dayof August 1976 


4 vA i , 
4 . 
. / j 
LA Le —7 


Commissioner of Deeds 


